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This petition is being filed in accordance with 
Rule 23 of this Court. It is respectfully suggested that 
the decision dated April 16, 1968 in this appeal be consid- 
ered by this Court en banc. This suggestion is made pursuant 


to the fifth part of this Rule 23. 


To understand why a request for a rehearing is be- 
ing made in this case it is necessary to consider both the 
issues presented by the record and the reason for denying the 
relief sought by the appeal. The issues presented by the rec- 
ord concern what constitutes due process of law as required 
by the Fourteenth Amendment to the U.S. Constitution while 
the April 16, 1968 decision denied relief solely because the 


Appellant had not exhausted available state remedies. 


The issue that the Appellant was denied due process 
of law was first presented to the California Tuolumne County 
Superior Court. By an order dated April 18, 1966, the Appel- 
lant was denied relief by the state court (R.16-18). Since 
the decision by this court in Schiers v. People of the State 
of California, 333 F2d 173 (9 Cir 1964) held that an issue of 
denial of constitutional rights only needed to be presented 


to a state court once before it could be presented to Federal 


courts, and since it appeared that no relief could be obtained 
by further state proceedings the Appellant thereafter sought 


Meier trom the Federal courts. 


This was done by petitioning for the Writ of Habeas 
Corpus in the lower court on the ground that Appellant had 
been denied the constitutional right of due process. In this 
lower court the Appellee did not even raise the issue of the 
exhaustion of state remedies, presumably because of the clarity 
of the Schiers decision, supra. In due course the lower court 
"was of the view that a substantial constitutional question 
Was raised" by the petition, but denied the writ requested on 
the merits (R.118,119). The lower court then issued a certifi- 
cate of probable cause so that this appeal could go forward 


mee 123,124). 


Thereafter the issue of exhaustion of state remedies 
Was raised by the Appellee in its last section of argument in 
its brief. Here the Appellees did not even mention the Schiers 
case, Supra, but cited two Federal cases, Morehead v. State of 
California, 339 F2d 170 (9 Cir 1964) and Fay v. Noia, (1963) 
372 U.S. 391, 83 S.Ct. 822, 9 L Ed 2d 839. Nowhere have the 
Appellees attempted to discuss Schiers, supra. Apparently 


the attitude is that it doesn't exist, 


But Schiers, supra, does exist. It has been cited 
in other circuits as authority for the power of Federal courts 
to decide constitutional issues where State remedies have not 


been exhausted. Note Shepard v. Maxwell, 346 F2d 732 (6 Cir 


1965). Fay v. Noia, Supra, indicates this power. 


As it now stands, Schiers, supra, indicating that 
a denial of constitutional rights can be considered by Fed- 
eral Courts after having been once presented to a State court 
appears to remain in effect. The Morehead v. State of Calif- 
Ornia, supra, cited as authority cited in the April 16, 1968 
per curiam decision in this appeal does not relate to the 
constitutional issues involved, but merely states a corollary 
Of the Schiers‘ rule -- state courts must consider and deny 
a constitutional issue before such an issue will be considered 
by a Federal court, The Appellant did in fact obtain a denial 
of his constitutional claim by a state court. Under the cir- 
cumstances, the decision in this case, relying on Morehead, 
Supra, does not appear to change the interpretation of the 


law, but does in fact change it without clearly telling anyone, 


In this day of changing views, prior decisions are 
often overruled. In so doing the courts should clearly indi- 
cate what they are doing so that decisions do not remain “on 


the books" which no longer represent the law. Hence, a 


rehearing as to this appeal is necessary to avoid confusion 


as to others in the future, 


George W. Palmer, Appellant 


Edward D. O'Brian 
Attorney for Appellant 
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CERTIFICATE 


I certify that, in connection with the preparation 
of this Petition for Rehearing, I have examined Rules 18, 19, 
23 and 39 of the United States Court of Appeals for the Ninth 
Circuit, and that, in my opinion, the foregoing Petition for 
Rehearing is in full compliance with those rules, and that in 
my judgment this Petition for Rehearing is well-founded, and 
that this Petition for Rehearing is not interposed for purposes 


of delay. 
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Edward D., O'Brian 
Attorney for Appellant 
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MASARU SUMIDA, et al., and ) 
KULA DEVELOPMENT CORPORATION, ») No. BK-67-17 
Seal. , ) 
) United States 
Appellants, ) District Court 
) Eereene District 
vs. ) of Hawaii 
) 
FUSAO YUMEN, et al., ) The Honorable 
») Martin Pence, 
Appellees. ) Presiding 
) 
ANSWERING BRIEF 
i. JURISDICTION 
1. District Court. urisdiction of the United States 


District Court for the State of Hawaii was based on Sec. 1(10) 
eeeme Bankruptcy Act, 11 U.S.C.A See. 1(10), which specifies 


Si 


that courts of bankruptcy shall include United States 


Meeteeece courts, and Sec. 2(a)(9), 11 U.S.C.A. Sec. 11(a) (9), 


% 


Wwoich grants bankruptcy courts the authority to "Confirm or 


Bejiece arrangements or plans proposed under this title... ." 
Appellants filed a petition for a real property 
Seeewszement On January 1/7, 1967, pursuant to Chapter XII of 


445 


Peewberkruptcy Act (R. 2-23). The filing of the petition 


immediately placed petitioners under the jurisdiction of the 
U.S. District Court for the State of Hawaii, sitting as a 
bemkcuptcy court. 

Appellees challenged Appellants’ petition by 
submitting a motion to dismiss (R. 92-95) the petition on 
February 9, 1967, contending that, inter alia, Appellants’ 
arrangement did not contain adequate means for its execution 
(R. 96-132). The filing of the motion to dismiss placed 
Appellees within the jurisdiction of the bankruptcy court 
which set February 17, 1967, as the date for the hearing 
on Appellees’ motion to dismiss. 

At the hearing, the District Court granted Appellees' 
motion to dismiss after finding that it could not confirm 
Appellants' arrangement because, inter alia, the arrangement 
was not feasible (R. 314). Hence, it entered written 
Seders Of its decision on April 17, 1967 (R. 232-235). These 
orders were subsequently superseded by the revised orders 
entered on May 17, 1967 (R. 312-314). 

va CoucusOureppeals. SJurisdietion of the United 
States Courts of appeals is based on Sec. 24(a) of the Bank- 
Bouptey Act, 1] U.S.C.A. Sec. 47 (a), which authorizes these 
courts to review interlocutory or final decrees in "proceedings 


in bankruptcy". Sec. 24 is pursuant to Sec. 416 which provides 


that appellate review of Chapter XII proceedings shall be 
the same as in a bankruptcy proceeding where not inconsis- 


tent with the provisions of Chapter XII. 


Appellate jurisdiction also seems proper in this 
case because Appellants appear to have complied with Sec. 
25(a), 11 U.S.C.A. Sec. 48(a), which requires that an appeal 
must be taken "within thirty days" after the losing party 
receives written notice of the entry of the judgment. In 
the case at bar, the judgment was entered on April 17, 1967 
(R. 235) and Appellants filed their notice of appeal on 


May 17, 1967 (R, 307). 


There are, however, authorities limiting the scope 
of this appeal. In Mulford v. Fourth Street National Bank, 
Reem 1907), 157 F. 897, 85 C.C.A. 225, 19 Am. Bankr. 
Rep. 742, the district court judge refused to confirm an 
arrangement between the bankrupt and certain of his creditors 


who received preferential transfers. The Third Circuit Court 


of Appeals ruled that the decision of the lower court was 
discretionary and reviewable only for abuse. Numerous other 
authorities are cited in 11 U.S.C.A. Sec. 47, pp. 682-683, 
holding that the appellate court must deem conclusive the 
findings of a bankruptcy court on questions of fact where 
such findings are sustained by substantial evidence. 

In the instant case, the orders appealed from deal 
with the decision of the lower court which denied Appellants' 
motion for a continuance of the February 17 hearing and 
granted Appellees' motion to dismiss the arrangement 
(Transcript, p. 50-52). This decision was based on the 
finding by the lower court, inter alia, that the arrangement 
was not feasible and could not be confirmed (R. 312-314). 

Under Mulford v. ouere street National Bank, supra, 
the refusal to confirm the arrangement by the lower court is a 
factual issue falling within the discretionary authority 
Sesthe court. Consequently, Appellees respectfully contend 
that the United States Court of Appeals for the Ninth Circuit 
are bound to review the decision of the lower court only on 
the basis of whether or not that court abused its discretion 


in refusing to confirm the Appellants! arrangement. 


ET. STATEMENT OF FACTS 


Appellants filed a petition for a real property 
arrangement pursuant to Chapter XII, Bankruptcy Act, on 
January 17, 1967 (R. 2-23). They simultaneously filed a 
motion for extension of time to submit the necessary 
Supporting papers of the arrangement (R. 24-29). Two 
additional motions for extensions of time were filed on 
Bertiary 26 and February 9, 1967 (R. 58-65; R. 71-74). 

eae. on January 24, 1967, Appellants moved 
Boeccay the Suits against them (Civil No. 11563 and Civil 
eeeee2o!'6) in the First Circuit Court of the State of 
Hawaii because of the petition in bankruptcy (R. 38-43). 
They also moved to stay or continue two other suits 
(Civil Nos. 586 and 817) in the Second Judicial Circuit on 
Mepruary 9, 1967 (R. 71-89). 

After learning about Appellants! petition for a 
real property arrangement, Appellees Fusao and Kimiyo 
Yumen filed a motion to dismiss Appellants‘ petition on 
February 9, 1967 (R. 92-95). Appellees served the motion 
and a notice of the hearing on the motion to the counsel 
Mysted on the petition for arrangement, Mr. William S. Ellis, 


Peeetonerep.0 Se, and Mr. Ralph E. Corey, Esq. (8. 2). 


Appellees had no notice of the substitution of Mr. Harry 7. 
Tamura as counsel for petitioners except William S. Ellis, 
Jr., which occurred on January 26, 1967 (R. 26-27). However , 
Mr. Tamura was served with the motion and notice of the 
hearing on February 13, 1967 (Opening Brief, p. 8). 

In reply to Appellees’ motion to dismiss, Appellants 
moved for a continuance of the hearing. Said motion was filed 
Baerebruary 14, 1967 (R. 142-143). 

Peeche Nearing on February 17, 1967, both the 
Appellants' motion to continue and Appellees' motion to dismiss 
Peeepencine before the court (Transcript, p. 2). Upon findings 
that an automatic approval of Appellants' motion would result 
in substantial injury because Appellants' creditors have 
remained unpaid for several years (leamscript. p. 3), the 
court sought to obtain prima facie evidence as to whether or 
not Appellants! arrangement could be executed for the benefit 
of the creditors before granting the motion to continue (Trens- 
eript, pp. 12-13). After permitting Petitioner Ellis to 
testify extensively on the arrangement, the court found that 
the arrangement was not in the best interest of the creditors 
Miranscript, pp. 50-52). Consequently, the court denied 
Appellants' motion to continue and granted Appellees’ motion 


Bewcismiss the arrangement (Transcript, p. 52). 


Appellants sought a reconsideration of the decisions 
CR. 168-169), but the court affirmed its February 17 decisions 
at the April 26 hearing on the Motion to Reconsider. 

The court entered its Orders Denying Motion for 
Continuance and Granting Motion to Dismiss on April 17, 1967 
(R. 232-235), which was superseded on May 17, 1967, by the 
Amended Findings of Act and Conclusions of Law on Creditors’ 
Motion to Dismiss and Debtors! Motion for Continuance Ce 
312-314). On the same day, Appellants filed a notice of 
appeal to the United States Court of Appeals for the Ninth 
Seecuit (R. 315-317). 

As to the questions to be considered on appeal, 
Appellees concur in the questions listed in Appellants' 


Opening Brief, Pages 15-16. 


IIL. ARGUMENT 


A. Summary 


Appellees’ argument is primarily guided by the 


contentions of the Appellants in their opening brief. 


Divided into five parts, the Appellees' argument shall 


prove: 


The District Court had statutory authority 
to dismiss Appellants' petition for a real 
property errangement. 


The District Court properly exercised its 
authority to dismiss Appellants! petition. 


Bppelilees, as creditors, had the right to 
challenge the propriety of Appellants’ 
arrangement on jurisdictional grounds. 


Appellants were afforded due process in 
that they were duly served with the motion 
to dismiss and with notice of the hearing 
and they were given full opportunity to 

be heard at the hearing. 


Miee Distr lee Court didgeneteabuse its dis- 
cretion in denying Appellants' motion to 
continue the hearing since there were 
adequate grounds for dismissal of the 
petition, making a continuance totally 
unnecessary. 


Bemeoeocrict Court has Authority to 
Pujuateate or to Dismiss a 
Chapter XII Petition 

Section 18(£) of the Bankruptey Act states thet the 
filing of a voluntary petition under Chapters 1 to 7 of the 
Act, other than a petition filed in behalf of a partnership 
by less than all of the partners, operates as en adjudication. 
Consequently, by operation of law, a judge is prevented from 
hearing such a petition for the purpose of adjudicating or 
dismissing it. 

The Appellants assert that “pursuant to Sec. 402 
Scesec. 412(2) of the Act,” Sec. 18(f) is also applicable to 
a Chapter XII petition, thereby depriving the District Court 
of any authority to dismiss its Petition for a Real Property 
Arrangement (Opening Brief, p. 23). 

However, the Appellants overlook the fact that 
Sec. 402 and Sec. 412(2) incorporate the provisions of 
Chapter 1 to 7 only “insofar as they are not inconsistent 
Pein conflict with the provisions of this chapter." (Sec. 
Be2, Bankr. Act; 11 U.S.C.A. Sec. 802). Furthermore, they 
fail to observe that their attempt to apply Sec. 138(f£) of the 
Act in the manner asserted in their brief would render 


impotent Sec. 481 of the Act, which expressly authorizes the 


court to adjudicate or dismiss a Chapter XII petition under 
Gae Circumstances specified therein. 

The language of Sec. 481 states that a district 
court may dismiss a Chapter XII proceeding under certain 
circumstances, e.g., withdrawal or abandonment of the 
arrangement, where the interest of the creditors would be 
served. There is no language limiting the court solely to 
confirm or refuse to confirm the petition where the special 
Cireumstances described in Sec. 481 occur. 

Even the authoritative source cited by the 
Appellants (Opening Brief, p. 23) states that under Sec. 

412 only a "constructive adjudication for various purposes” 
occurs upon the filing of a Chapter XII petition "where not 
inconsistent with the provisions of Chapter XII". 9 Collier 
On Bankruptcy, 14th ed., sec. 3.02, p. 800. Emphasis added. 
Clearly, Collier does not hold that Sec. 412 automatically 
Bperates to effect a direct adjudication of bankruptcy under 
ali circumstances upon the filing of a Sec. 422 petition as 
the Appellants contend in their brief. 

in addition, there is case authority interpreting 
Sec. 48] as permitting a bankruptcy court to dismiss 2 


petition for a real property arrangement. See Preas v. 


Peecpatrick & Burks, et al, (C.A. 6, 1940), 1955 F.2d 802, 


44 Am. Bankr. Rep. N.S. 503; In Re Potts, (C.A. 6, 1944), 


meh. 20d 863, 56 Am. Bankr. Rep. N.S. 175, cert. denied, 


324 U.S. 868, 65 S.Ct. 910; Meyer v. Rowen et al., (C.A. LOR 
1952), 195 F.2d 263. Specifically on point, one court stated: 


Bees jurisdiction to adjudicate or dismiss is 
Seeeaein tRe eourt . ...* * * * The statute 
empowers the court either to adjudicate or dismiss. 
The alternative to be adopted must be in the 
materest Of the creditors. The interest of the 
S-ocOaeis ignored.’ In Re Potts, (C.A. 6, 1944), 
7b. 2d 833, at 891, 


te Oestrict Court Properly 
ismissed the Chanter XII Petition 


The District Court dismissed the Appellants’ 
petition for a real property arrangement because “it appears 
Phat the major creditors are opposed to the proposed 
arrangement’ and because 


“. . . the debtors' proposal is so unfeasible, so 


peeieely lacking in merit, is so unreasonable in 

the treatment of the creditors, and based on 

conditions so’ improbable of fulfillment, that 

this court could not approve and confirm debtors’ 

Plameven if adopted by the creditors. .. ."! 

Coo L4) 

The grounds for dismissal relied upon by the lower 

Ccurt are firmly rooted under Sec. 468, Sec. 472 and Sec. 481 
Se eChapter XII of the Bankruptcy Act. Under Sec. 468, ''the 
creditors of each class, holding two-thirds in amount of the 
debts of such class" must accept the arrangement in writing 
before "an application for confirmation of an arrangement 
ey be filed with the court’. Sec. 4/2 authorizes the court 
BeowcOntirm an arrangemenc if satisfied that--. . . (2) it 
Memtor the best interests of creditors and is feasible; ... 
(4) the proposal and its acceptance are in good faith. ...” 


Panally, Sec. 481 provides for the dismissal of the petition 


"if confirmation of the arrangement is refused’. 


Section 468: 
In this case, the lower court found that the 
Appellants had not obtained the consent of any of the secured 


creditors listed in Schedule B of their petition (Findin 


G9 


No. 3, R. 313). There was no showing by the Appellants during 
the hearing that acceptance of their arrengement by at least 
two-thirds of the secured creditors would be possible, thereby 
putting Sec. 468 into operation to bind the Creditor-Appellees 
herein who are opposed to the arrangement. (R. 45-47). 

On the contrary, it appeared that the debtors could 
not obtain the requisite acceptance by the secured creditors. 
First, the arrangement requires the secured creditors to 
subordinate their claim to a mortgage to Kula Development 
Corporation, whose officers and directors are essentially 
the same as the individuals listed as Bertners for the 
insolvent partnerships herein (Transcript, p. 17). SeGouGia 
es will be shown, infra, Kula Development Corporation was 
probably insolvent at the time the arrangement was filed. 
thirdiy, no new creditors had committed themselves to 
finance the rehabilitation of Olinda Associates, Kula Garden 
Associates or Kula Development Corp., and no definite plen 
fo obtain additional financing was set forth in the arrangement 


Peete ene hearing (Transcript, p..21, pp. 34-37). 


Where it appears certain that the debtor could not 
obtain the acceptance required by Sec. 468, a court mey 


dismiss the arrangement without further delay. in Re Herwee 
— 


Wemcea. 7, 1941), 119 F.2d 941, the appellate court affirmed 
the dismissal by the lower court of the debtor's Chanter XII 


petition upon the lower court's finding thet the debtor had 
", . . obtained the consents of none of her 
secured creditors to her proposal, and it 
appeared to the court from statements made 
during the course of the proceeding before 
him that the arrangement was not acceptable 
to the holders of the first mortgage bonds, 
and thet the debtor would be unable to obtain 
meyeconsents.'' iIbid., at 942. See also: 
in Re Potts (C.A. 6, 1944), 142 F.2d 883, 
Beene fankr. Rep. N.S. 1/75, cert. denied, 
Eee. 5.) 005, 65 $.Ct. 910; Preas v. 
Kirkpatrick & Burks et al (C.C.A. 6, 1940), 
115 F.2d 802, 44 Am. Bankr. Rep. N.S. 503; 
in Re Chalkley (E.D. Tenn., 1940), 84 F. 
Supe. 969. 


Furthermore, Sec. 468(1) provides that “payment or 
protection" of creditors who do not accept the arrangement is 
eequired in accordance with Sec. 461(11). Pursuant to this 
mequirement, the lower court found that no protection was 
afforded non-accepting secured creditors in Appellants' 
petition (Finding No. 4, R. 313), although Paragraph XVI 
of the arrangement (R. 19) proposes that the conveyance of 


Such creditors’ property to Kula Development Corp. shall be 


Subject to the debts owing these creditors, provided that 


these creditors "will compromise and settle on such terms 
as not to interfere with or negate the purpose and effect 


@e this eeeacement'', 


Paragraph XVI obviously attempts to comply with the 
first method specified under Sec. 461(11) as providing adequa 


protection to non-assenting creditors "by the transfer or sale 


3 


or by the retention by the debtor, of such property subject to 


Such debts". However, this attempted compliance must fail on 


two grounds, First, the provision itself contains a condition 


which precludes any protection to opposing creditors unless t 


“compromise and settle'' their debts on general, unspecified 
terms which would not "interfere with or negate the purpose 
and effect of this arrangement". In errece yeas condition 
could alter the rights of the secured creditors even tho ough 
the conveyance to Kula Development Corp. is subject to the 


secured debts, In this event, "the arrangement es such must 


Ih 
Fe 


if it provides for the first method of protection 
under Sec. 461(11) and it is not accepted by two-thirds in 
amount of the debts of any class.'' 9 Collier on Bankruptcy, 
14th ed., Sec. 8.12, p. 1084. Since the Appellants were 
unable to show that the required two-thirds acceptance would 
be possible, the protection of Appellees under their 


arrangement was inadequate. 


Secondly, the conveyance of Opposing creditors' 
property to Kula Development Corp. would be a "speculetive 
Memeure’. (Finding No. 4, R. 313) The court found that 
Kula Development Corp. has no cash assets (Eranscrint, p. 24), 
it has a debt of $200,000 which has been outstanding since 
BO (transcript, p. 26), it has not had any bookkeeping 
records since 1961 (franscript, p. 27), and it has no 
eoeurce of income other than the development of certain lands 
in which it has some interest (Transcript, pp. 28~29), but 
whose state of development at the time of the hearing was 
épparently inadequate for the sale of such lends to obtain 
enough income to ae Off lee debe of G200,000, Furthermore, 
Appellant Ellis disclosed at the hearing that Kula 
Development Corp. was considering filing a Chapter X or XI 
petition with regard to its debts as they mature (TreanseripEs 


pp. 33-34). Finally, Appellant Ellis testified that the 


te 
(Gh, 


érrangement is designed to obtain new financing which wou 
take care of existing obligations, provided the presently 
eecured creditors would subordinate their claims to the new 
Mees ors (Transcript, p. 29). Yet, at the time of the 
nearing, Ellis could not cite a firm commitment from any on 
person who would invest in Olinda Associates, Kula Gardens 


Associates or Kula Development Corp. (Transcript, p. 21). 


in Rader _v. Boyce (C.C.A. 10, 1958), 252 F 


of the bankrupt estate by the debtor, Subject to the debts, 

and deferred any further payments to the creditors" for a 

few months, during which time the income from debtor's oil 

runs would be allowed to accumulate. 252 F.2d Dole ee 557, Tee 
accumulated income would then be used to drill one, Evo or 

three wells, depending upon the success of the first end secon 
wells. If all three wells were Successful, the secured credit- 


ors would finally begin receiving payment on the debts. Tbid. 


Ou 


The Court of Appeals of the Tenth Circuit state 
"In short, the plan provided for a speculative 
venture with accrued funds belonging to the 
Secuued creditors. 

Bye ecree with the trial court that an arrange- 
ent which offers no more than a speculative venture 
with creditor's funds is not adequate protection for 
the secured creditors, and therefore not feasible 


within the contemplation of the Bankruptcy Act.” 
Ibid. 


The arrangement propose. by the Appellants is very 
Similar to Appellant Rader's proposal, supra, in the method 
of obtaining income. Both arrangements are dependent upon 
the success of another venture, and this contingency determine 
whether or not the secured creditors receive any payments. 


However, the arrangement herein is less protective of th 


Qo ‘ean a aie \ en Vines 
secured creditors than the Rader arrangement because Appellants 


would force the secured creditors to subordinate their claims 
to. those of the new creditors before new financing would te 
possible. Rader's arrangement merely asked for a deferment 


of payments to the secured creditors. Clearly, under Rader v. 


Boyd, the arrangement herein would be struck down as providing 
inadequate protection to secured creditors as required by 


sec. 461(11), pursuant to Sec. 468(1). 


peceion 4/72: 

Meweenerat, Sec. 472 does not apply to all real 
Pecperty arrangements. It is applicable to only those 
arrangements which “have been accepted by the xrequisite 
amount of claims as prescribed by Sec. 468 ... ." 9 
Po eltec som bankruptcy, 14th ed., Sec. 9.07, p. 1134. Thus, 
assuming arguendo that Acpellants herein could heve obtained 
acceptance under Sec. 468, the petition would still be 
dismissed because the arrangement failed to meet the 
conditions to confirmation prescribed by Sec. 472. 

Wideesce, 4/2, the district court has the authority 
EO confirm or not to confirm the debtor's arrangement, depending 
on whether or not it is satisfied that the arrangement meets 
se specific conditions listed therein. Hence, if the court 
memnOe Satistied that the arrangement is “for the best interests 


Seeseaitors (Sec. 472 (2)), or that the “proposal and its 


acceptance are in good faith" (Sec. 472(4)), it may refuse to 


confirm the arrangement. See: United Pecperties Inc, v. 
Emporium Dept. Stores, Inc. (C.C.A. 8, 1967) 379 F.2d 55a 
In Re Milwaukee Corp. (C.C.A. 7, 1938), 99 F.2d 686; un Re 
Bowe ct al (D.C. Me., 1910), 180 F. 508. 


The broad discretion given the district court is 


exemplified in Gonzalez Hernandez v. Borsese(@.C.A. 1, 1965), 


343 F.2d 802. In reference to Sec. 472, the First Circuit 
Court of Appeals stated: 


"The fact that two-thirds, or even all, of the 
ereditors who have filed proofs of claim may 
have accepted a proposed arrangement under 
Piapeer Ali does not, ipso facto, require the 
confirmation of the arrangement. Chapter XII 
places the duty upon the district court to 
consider whether the arrangement complies with 
all the statutory requisites before it may be 
confirmed. Among these are that 'it is for 
the best interests of creditors' and is 
EeOpesed | in good faith.‘ 343 F.2d 802, at 
805. 


In the Gonzalez Hernandez case, the appellate court 
affirmed the non-confirmation by the district court of debtor's 
real property arrangement even though "all creditors affected 
thereby had accepted the plan in writing, that the deposit 
required for priority claims, fees and costs had been 
made... ." Ibid,, at 804. The court struck down the 
arrangement under Sec. 472 because the debtor attempted to 


use a Chapter XII proceeding to circumvent making support 


payments to his dependent children. Ibid., 805-206, Classify- 


ing the dependent children es ecredi HOLS, thescourt held ther 


in bad faith. Ibid, 


The test to determine whether or not an acc 


is for the best interests of creditors is a compéretive one. 


£4 


"Where the composition offer would pay €reditoszs cons 


- 
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hy 
> 
oO 
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less than they might reasonably expect to realize in Licuice- 
tion, the composition. . . was not for the best interests o 
creditors." 9 Collier on Bankxuptcy, 14th ed., 9.07(3), De 
nS /. 
pee -oteecase, Appellants filed for a real property 
arrengement after numerous foreclosure actions were 
instituted against them (R. 11aim By taking this course, 
the Appellants were able to stay several foreclosure suits, 
However, under Appellants’ arrangement, the secured 
Creditors are asked to surrencéer their preferred status to 


a corporation which may itself be insolvent already. Further- 
more, as noted, supra, the corporation has no new sources of 
income to rejuvenate the corporation and to insure the success 
of the arrangement. Thus, the amount the secured creditors 


could expect to realize under the arrangement is completely 


unknown and may in fact be nothing es in Gonzalez Hernendez, 


Supra. 


Pomtelecdiy, &@ noreclosure acti 


Om 


a 


procedure as a lig 


Uadation of assets by 
Beenis case, the effect of both actions would be 
The only assets of 


the partnerships herein appear 


Property listed,in their arrangement (R 


fhe various secured creditors of the real property 
Setect divest the Appellants of this 


Bemuncder 2 liquidation of assets. 


(oy 


eeternative, the secured creditors would at leas 


Value of the property secured by them. Under the 


a 


Eomposition, the secured creditors are given only @ promise 


ose 


m ma 


eS 


of payment, depending on new investments. 


Before confirmation is possible, 


ement be feasible. 


ae 


ee 


aS 


Pecuires that the arra 
“ihe (feasibility) test is whether the things which 
e2eeeGyoe dOne after confirmation can -pe do 
a practical matter under the facts. That necessarily 
Bepends On the varying facts of each particule 
case. it refers to the probability that the 
creditors will receive the amount of money provic 
for them pursuant to the arrangement, : 
There should be considered ¢t adequacy of ti 
capital structure, the earning power of the 
PeOverty, economic conditions, the ability of t 
Panasemen=, and any Other related ma Ee which 
determine the prospects of sufficiently successful 
Operation to enable performance of the provisions o= 
the arranzement.” 9 Collier on Bankruntev, 14th ec., 


cates 
ata 


es 


° e ° 


“ 
aS ioe 


a | 
iets 


i os 


cies 


Prem ojo ec. 1139. See Also Price v. Ssokane Sidsvar 
Mee aeco ee (CoA. 8, 1933), 9/7 F2d 237, at 245. 


A recent, pertinent case is United Properties Tac 
fee ToOrium Department Stores, Inc. (7.4. Cpeeicos), “79 28a 
95, which decided, inter alia, the question whether or not 
debtor's arrangement had "a reasonable chance of success". 
ibid., 65. Although the debtor had filed a Chapter xv 
petition, the feasibility of the arrangement was at issue 
under Sec. 366, the counterpart of §472 herein. 

In United Properties Inc., the debtor 
was found unfeasible because: 

(1) The ratio of current assets to current 

liabilities was substantially less then 
two to one. Ibid., 66. 


(2) The solvency of the Debtor is questionable, 
LUD aeons 


(3) The evidence fails to establish that the 
Debtor could operate at a profit. 1 


(4) The cash flow was inadequate. Tbid., 69. 


To reach these conclusions, the court reviewed the 


of a comprehensive "projection of future earnings or cash 


@ 


flow’, and an “independent appraisel of the inventory, th 
Aecounts Receivable or other assets". Ibid., 65. 
In this case, the arrangement can operate only if 


Ehe secured creditors are willing to subordinate their claims 


Semeeat of Kula Development Corpozacion (R. 15-18). Yet, 4 


ready shown, Supra, the finencial status of the COBDS samman: 


Is 


Beco best uncertain, and more likely, to be 2nsolvent. ¥F 


(@) 


financial statements are availebie to determine its StSEGS 
and the existence of any current income, 


Also, the possibility that the arrangement shell 


mee, as noted, supra, the development of the corporace reel 
peoperty for profitable sale appears negligible and no new 
mavestors have committed themselves to help in the financial 


mecovery Of the corporation. 


Buecess Of the arrangement is that the officers and ¢irectors 


@eehe Corporation inciude the same individuals listed as 


8p) 
0) 
i) 
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AS 
(im 
ee 
{ab} 
(om) 
i} 
t} 
Or 
0b] 
29) 


Pettners in the Appellants, Olinda Associate 
meneced ©£O guide two partnerships into insolvency, and may have 
eizeady Gone the same to the corporation. Yet, they want 
enother opportunity to speculate with the secured creditors’ 
BPeopecty. Neither the court nor the ereditors could be expected 
Pesplace any confidence in the competency of these individuals, 
Besticularly wnere the arranzement would subordinate che 


Pee iisCamCGCaLEOrS. DreLerred Status to the corporation 


menaged by the financial wizards of the bankrupt pertnershins 

The appellate court in United Properties Inc. was 
also faced with a "management that had led a successful 
corporation into financial difficulties" (C.A. 8, OOF). 3 
379 F.2d 55, 70, but could not conclude that this fector 
would help prevent the success of the composition. [It 
fund the arrangement unfeasible only on the grounds noted, 
supra. 

However, in the case at bar, essentially the same 
people have led not one, but two and possibly three, business 
enterprises into insolvency. Their management of the 
corporation would certainly be a factor in determining the 
feasibility of the arrangement herein. 

Finally, the arrangement proposes that Appellant 
Eilis act as ranoenéat manager" (R. 13). Yet, the Lower 
court found that Appellant Ellis was too busy to file ail the 
Ppépers required for a Chapter XII petition, requesting three 
Seensions Of time for said filing (R. 24-29, R. 58-65, and 
R. 71-74); too busy to prepare for the February 17, 1967 
hearing (Opening Brief, p. 9); and too busy for about a 
Mees to “follow through on 30 or 40 contacts" for the sale 
Of property belonging to a Howard Whitney although the owner 


Peeresediy indicated that "it I (Ellis) could perform on that 


particular property he'd be happy to come along with me on 
Serer ventures”, such as investing in the partnerships herein 
end Kula Development Corporation (Transcript, p. 35). Mr. 
Ellis' past performance makes his ability to perform as 
arrangement manager very questionable. 

On the above facts, the chance of success of the 
composition herein is certainly doubtful and the lower court 
correctly found it unfeasible. 

section 472(4) establishes the requirement that 
the arrangement be in good faith. However, the meaning of 
good faith is not defined. Hence, the “basic inquiry should 
be whether or not under the circumstances of the case there 
has been an abuse of the provisions, purpose or spirit of 
Chapter XII in the proposal," and the court must examine che 
conditions existing when the petition was filed and the acts 
Bepsequent to filing. 9 Collier on Bankruptcy, 14th ed., 9.07(6). 
p. 1144-1145. 

The one Limitation on the definition of "good faith" 
appears to be the Supreme Court statement in John Hancock 
Meeval Lite Insurance Co. v. Bartels, 308 U.S. 180, 60 S.Ct. 
221 (1939), in which the Court excluded the “imputation of 
lack of good faith to a farmer-debtor" from Section 75 


because of the ''absence of a reasonable probability" of his 


Piteecial rehabilitation. Ibid., 184. Even assuming that 
Be exclusion applies to Chapter XII peetetone,,cec, 4/2(2) 
which requires the district court to be satisfied that the 
composition is "feasible" before it may be confirmed is 
unaffected, Section 75, which related to agricultural 
compositions, did not contain a provision comparable 

to Sec. 481 which authorizes dismissal of a Chapter XII 


petition where the arrangement does not receive confirmation. 


Moreover, even the good faith definition of John 


Hancock would be applicable in the instant case. The Supreme 

Court stated that the good faith reference in Sec. 75(i) "hits 
at secret advantages to favored creditors or other improper or 
Beeadaient conduct". Ibid., 185. 

O£ significance is the fact that Kula Development 
Corporation is a Class F creditor in Appellants' arrangement, 
four categories below the Creditor-Appellees herein (R. 22). 
However, the arrangement calls for the secured creditors in 
Class B to subordinate their claims to Kula Development 
Corporation. The critical question arises, Why propose 
such an arrangement? - 

As already noted, supra, Kula Development Corporation 
Beeprobably insolvent; it has no current income; it had not 


published any financial statements for approximately six year 


prior to the hearing in February 1967; it had not obtained 
any new creditors to rehabilitate the corporation, let alone 
the new venture proposed under the composition. Obviously, 
the reason for selecting Kula Development Corporation as the 
financial savior of the bankrupts herein was not based on 
financial considerations. 

Rather, the reason appears to be the fact that the 
people involved in Kula Development Corporation are largely 
the same individuals as the partners herein (Transcript, p. 17). 
Appellants’ arrangement would make Kula Development Gore. 
a secured creditor whose priority would jump from number 
six to number two, second only to the State of Hawaii. Hence, 
it directly favors a subordinate creditor which in turn favors 
the very same individuals involved in the partnershio-debtors. 
It discriminates against the presently secured creditors, which 
is exactly the situation that the Supreme Court warned against 
momets Cetinition of "good faith" in John Hancock, supra. 

A pertinent case is Frakas v. Katz (C.A. 5, 1932), 
54 F.2d 1061, in which the bankrupt transferred his assets to 
a corporation dominated by him. The court concluded that the 


transfer was fraudulent and voidable because 


", . . the bankrupt reserved a substantial 
benefit to himself; the transfer resulting in 
his retaining complete control of the trensferred 
assets and the beneficial ownership of a 98 per 
cent interest in them. A necessary effect of 
the transfer was to hinder or delay creditors 
by poets the transferred assets beyond the 
each of legal process in their favor." Tbid., 
£062. 
the odor of bad feith is particularly heightened by 
the allegations of the general partners in their petition that 
they hold "equitable and/or legal title" to the real property 
listed in the arrangement "in trust" for the partnerships 
(R. 4). The record clearly shows that at least to the 
agreements of sale between the individual apvellants and 
Appellees Fusao and Kimiyo Yumen, J-R-M Corporation and Myra 
Deane Charlton there is no reference to a trust arrangement 
or to the individuals as partners acting on behalf of Olinda 
Associates and Kula Garden Associates (R. 96-132, Transcript, 
p. 23-24, respectively). By such allegations, the individuals 
conspired to fraudulently place the real property owned by 
the abovementioned Appellees under a Chapter XII proceeding, 
thereby hindering any foreclosure actions available to said 
Appellees to regain possession of their property. 
The record also reflects Appellants! fraudulent 


action against Adverse-Claimant Appellee (R. 245-255). The 


officers and directors cf Kula Development Corporation, which 


include the same individuals as the partners herein, used their 
position of trust and confidence to obtain a second mortgage 
from Farmland, Inc., on property een the corporation did not 
own (R. 247-249). Now, they are using the Bankruptcy Act to 
prevent Farmland, Inc. from perfecting their second mortgage 
249-251). 

The conclusion following from the abovementioned 
facts is that the Appellants’ arrangement is not in good 
faith as required by Sec. 472(4), and cannot be confirmed. 
Iden v. New York Life Insurance Co. (C.A. 4, 1939), 107 F.2d 


O95. 


section 481: 

Where the creditors have not accepted the arrangement 
or where confirmation is refused, Sec. 481 authorized the 
district court to either adjudge the debtor a bankrupt or 
dismiss the Chapter XII proceeding, “whichever in the opinion 
of the court may be in the interest of the creditors". Thus, 
by its own terms, Sec. 481 becomes applicable where, inter 
Pela. the debtor is unable to fulfill Sec. 468 (creditors' 
E@eepeamce) or Sec. 4/72 (court confirmation). Also, Sec. 

431 gives the court a choice between adjudging the debtor a 
bankrupt or dismissing the petition, depending upon which 


Peereativerserves the creditors’ best interests. 


The seventh Circuit Court of Appeals interpreted 
feeweeol in Re Herwee (C.A. /, 1941), 119 F.2d 941. As in 
the instant case, Debtor-Herwege had failed to fulfill Sec. 
468 and Sec. 461(11). The Court of Appeals affirmed the 
lower court's dismissal of the PEllLerensearsne. sec, 461 
Meevices for procedure in case an arrangement is withdrawn 
Or abandoned, or if no arrangement is accepted. Ibidc., 943. 
See also In Re Potts (C.A. 6, 1944), 142 F.2d 883, 890-891; 
Pemereebenkr-) Rep. N.S. 175, cert. denied, 324 U.S. 868, 65 
eeccmeo.c: Ppreas v. ackepaey ick & Burks | et al (C.A. 6, 1940), 
ieee dad oO2- 44 Am. Bankr. Rep. N.S. 503; In Re Chaikley 
mee tern,, 1940), 84 F.Supp. 969. 

Meeco dismissal of the Chapter XII petition because 
the debtor could not obtain confirmation Dy the court, the 
case authorities ined in the discussion of Sec. 472, supra, 
Gs pertinent. Although those cases do not refer to Sec. 481 
Specifically, a logical reading of the cases clearly indicates 
that Sec. 481 is the basis of the district court authority 
to dismiss. See: 9 Collier on Bankruptcy, 14th ed., Sec. 


10.01, p. 1194-1197. 


ight to Move For 
Property Arranze- 
ional Grounds 


D. Creditors Have The Ri 
Daesmeassane ot a R 


Pme general rule is: Creditors may not oppose a 


voluntary petition in bankruptcy. See In re Ives (C.C.A. 6, 
Bee2jee tts fF GLl. This rule seems applicable to a real 
Peoperty arrangement for there “is no provision in Chapter 
feeieOnceappiicable thereto which permits the filine of an 
euswer tO the debtor's petition for relief or which requires 
E@eeeitie petition for relief be approved.” 9 Collier on 
poms eecv 4th ed., Sec. 4.11, p. 862. The appellants 
correctly note this rule and contend that Appellees Fusao 
and Kimiyo Yumen’s motion to dismiss, in which the other 
Appellees herein later joined, was improper (Opening Brief, 
ee 24). 

However, as in the case of most general rules, 
there is an exception to the above-mentioned rule. 9 Gollier 
eeebankcupeey, 14th ed., Sec. 4.12, p. 863-864. The case of 


Oteeegmtcecen. 6, 1932), 


bicaso Rank of Commerce et al vw. 


61 F.2d 986, specifically sets forth the exception: 


"At the threshold of this controversy, we 
are met with the objection that the appellants, 
Peteesctearecors, could not maintain petitions 
Bee cetemene adjudication in bankruptcy on a 


voluntary petition. As a general rule, a 
Betere screditor has no such standing in a 
bankruptcy court as to entitle him to move 

to vacate an adjudication made in a voluntary 
Peeeccotic- yin re A. C. Wagy & Co. (C-C.A.) 

228 .(2d) 9, 11; In re Ann Arbor Mach. Corp. 
911. In the instant case, however, the motions 
enalilenged the jurisdiction of the court, and 
any Interested party may raise the question of 
Poe sdiction, or the court on its own volition 
may determine the question. We think it is 
fairiy well established, both on authority and 
principle, that a creditor may attack even an 
adjudication in a voluntary proceeding on the 
Exeundsor Gither jurisdiction or fraud upon the 
court, Zeitinger v. Hargadine-McKittrick Dry 
eeede Company {C.C.A.) 244 F.719: In re Garneau 
eee. 2) F.6077, 680; In re Guanaceyi Tunnel 
wore eee...) 201 F. 316, 319: In re Elmira Steel 
Co. (D.D.) 109 F. 456; Vassar Foundry Co. v. 
irteime Corp. (C.C.A.) 2 F.(2d) 240. Ibid, 989. 


This exception is clearly approved by the United States 


Supreme Court in itie: 1 rommission v. U.S. 


Realty & Improvement Co., 310 U.S. 434, 60 S. Ct. 1044 (1940). 


In fact, the Court appears to have extended the exception, 
Supra, when it stated: 


", . « it has long been the practice of 
bankruptcy courts to permit creditors or 
others not entitled to file pleadings or 
otherwise contest the allegations of a 
petition, to move for the vacation of an 
adjudication or the dismissal of a petition 
on grounds, whether strictly jurisdictional 
Or not, that the proceeding ought not to be 
allowed to proceed.’ JIbid., 457-458. 
Emphasis added. 


Of significance, also, is the fact that this 
case was decided on May 27, 1940, about two years after 
the amendment to 618(b). Appellants claim that this amenda- 
ment deprived creditors of the right to contest an in- 


vOluntary petition, and a fortiori, Appellees could not 


Oppose a voluntary petition in bankruptcy (Opening Brief, 
p. 24). Undoubtedly, the Supreme Court was aware of the 
1938 amendment when the above case was decided, but inter- 
preted it as merely providing debtors in involuntary 


bankruptcy proceedings the same protection against creditors 


as voluntary bankrupts without abolishing the exception it 


espoused. Thus, Appellants' “a fortiori" argument is 


untenable. 
in the case at bar, Appellee Yumen submitted a 
motion to dismiss the arrangement on four grounds (R. 967132): 


©) ihe petition tails to state 4 claim upon 
which relief can be granted; 


(2) Debtors' proposed real property arrange- 
ment is not proposed in good faith in 
tnat it provides no adequate means for 
execution of the arrangement; 


(3) Debtors' petition and proposed arrange- 
ment is not to work a modification of 
terms of payment with creditors, but 
solely to give debtors time to refinance 
the whole debt and pay off present 
creditors; 


(4) The movants, Fusao and Kimiyo Yumen, and 
their address are not included in 
Debtors’ Appendix B to petition, List of 
Creditors, as more particularly requixed 
by the Bankruptcy Act. 

Within the first objection, Appellee yumen questioned 
the validity of the partnerships ! richtete a Chapter XIt 
proceeding. Sec. 406 requires that a Chapter XII debtor 
Be “the legal or equitable owner of real property of a 
chattel real which is security for any debt". However, 
Appellee Yumen noted that the substantive law of the State 
of Hawaii does not authorize partnerships to hold tele. 
fegal or equitable, to real property. Also, since the 
individual appellants may hold only equitable title to real 
property which was conveyed to them by agreement of sale-- 
as in Appellee Yumen ‘s case--they could not hold such title 
“in trust" for the partnerships. Finally, the agreement of 
sale executed by Appellee Yumen conveyed the property to the 
individuals alone, not EOuENe partnerships Or to the 
individuals as general partners. (See the discussion in 
m7 90-132). 

Thus, in raising the issue regarding the validity of 
Bae Partnership-Appellants’ ownership, legal or equitable, 


Of the real property listed in their errangement, Appellee 


Yumen questioned the propriety of Appellants' Chapter XII 
proceeding. If the partnerships did not own any real 
property, then they could not seek relief under Chapter 
Pei. See In Re Chalkley (E.D. Tenn., 1940), 84 F.Supp. 969. 
In other words, Appellee Yumen's motion to dismiss 
on the ground that the partnerships did not own real property 
mee essentially a challenge to the district court that it 
did not have jurisdiction over the Debtors and was without 
authority to stay under Sec. 414 the commencement or con- 
tinuance of any suits against them. Appellee Yumen's 
challenge has its foundation in Re Tinkoff (C.C.A. 7, 1946), 
156 F.2d 405, where the Seventh Circuit Court of Appeals 
concluded, inter alia, that: 
(1) Dismissal of the petition for real 
property arrangement for lack of juris~ 
diction was proper where the petitioner 
did: not have any interest in real property; 
(2) Since the court lacked jurisdiction, 
mute had mo authority to do anything 
other than order a proper distribution 
of the fund in the hands of its 
trustee.’ (Jbid., 407). 


Even aside from the jurisdictional issue, supra, 


the Appellees' motion to dismiss must be allowed to stand 
Dp 


in this case where Appellants did not limit their 
appearance at the hearing to a special appearance on the 
question of whether or not creditors may file a motion to 
dismiss a petition for a real property arrangement before 
the creditors' meeting. By making a general appearance at 
the hearing, Appellants waived their right to object to 
Appellees’ standing to bring the motion. Hez y.. youn 
hemo, 1904), 131 F. 719; In re Elby (N.D. Iowa, E.D., 
fe >/ F. 935; In re Figenbaum (C.A. 2, 1903), 121 F. 69. 
A waiver of their right to object is reasonable 
under the circumstances of this case. At the hearing, 
Appellants did attempt to substantiate the feasibility of 
their arrangement but failed. For this Court to accept 
Appellants! claim now that Appellees! motion was improper 
would force the lower court to "retry an issue already tried 
and determined between the same parties". Jn Re Figenbaum 


Meme, 1903), 121 ¥. 69, 70. See discussion at R. 278-284. 


E. Appellants were Afforded 
Due Process of Law 

The Federal Rules of Civil Procedure are made 
applicable to bankruptcy proceedings "in so far as they are 
not inconsistent with the Act" by Order 37 of the General 
Orders in Bankruptcy. Pertinent to the issue of due ee 
in this case are Rule 5(a) which requires service of a motion 
"upon each of the parties" and Rule 6(d) which requires notice 
of a hearing to soe five days prior to the hearing date. 
Appellants contend that Appellees violated both rules, thereby 
denying them due process of law (Opening Brief, p. 29). 

Appellants obtain the definition of due process 
ibid.) from the Illinois Supreme Court in Durkin v. Hey, 
N.E.2d 463, 466; 376 Ill. 292. The elements are (1) notice 
and (2) an opportunity to be heard and defend in an orderly 
proceeding. Although there is no such case in 22 N.E.2d 463, 
we may assume that the definition is proper because even 
under Appellants' definition of due process the facts of the 
case clearly show that all interested parties in this case 
were afforded their constitutional and legal rights. 

Appellants allege that Appellees violated Rule 5(a) 


when Appellees failed to serve notice of the February 17 


hearing to all of the creditors involved in the arrangement. 
They construe the term "parties" to include the debtor and 
ebeOrE its creditors (Opening Brief, p. 29). 

Appellees do not agree with Appellants' interpre- 
tation as applied to the case at bar. A proper interpretation 
of Rule 5(a) as applied to proceedings in bankruptcy is the 
following: 


"Under Rule 5(a) as amended, ‘all parties' 
are to be served. A possible interpretation of 
the amended rule would require service on all 
persons who have made an appearance in the over-all 
bankruptcy proceeding, or filed papers therein, 
including for example, all creditors filing claims. 
As Judge Clark noted in a related context, ‘Clearly 
a bankruptcy court must have some leeway to take 
up matters involving certain claimants only without 
the necessity of opening the whole case at large 
Perocesi: . (Elaas v. Clarke (C.C.A.2d, 1944) 143 
peaees0, 644, SFR Serv 42 b, 12, Case 1) This 
leeway would be provided by an alternative, and, 
it is believed, more desirable, interpretation of 
the application in bankruptcy of amended Rule 5(a). 
General Order 37 provides that ‘in proceedings under 
the Act' the Rules shall be followed 'as nearly 
as may be,' and that the court may modify the rules 
for the preparation or hearing of ‘any particular 
proceeding.’ A reasonable construction of General 
Order 37 and Rule 5(a) would require service only 
upon parties to the 'particular proceeding' 
before the court. Such a construction would 
provide the flexibility necessary in bankruptcy 
proceedings, and would, at the same time, com- 
port with the purpose of the 1963 amendment to 
Rule 5(a) of promoting full exchange of informa- 
tion among the parties to the action, since all 
the parties to the particular proceeding would 
Deweally intormed, To illustrate. In the 


ordinary reclamation proceeding the 'parties' 

for purposes of Rule 5(a) would be the reclamation 
petitioner and the trustee." 2 Moore's Federal 
peaeeree, 2d ed., Sec. 5.04(2), p. 1334-1335. 

Under the facts of the instant case, Appellees have 
complied with both interpretations of Rule 5(a), supra. Since 
Appellees submitted their motion to dismiss before the other 
creditors filed their claims and before any other person had 
made any appearance in a bankruptcy proceeding (R. 92-95), 
the only persons involved in the proceeding and the only 
persons required to be served with the motion were the 
Appellants. | 

Also, under the more desirable interpretation, the 
only parties to be served with Appellées' motion to dismiss 
were the Appellants since no-trustee had yet been selected. 
A particular proceeding involving the determination of the 
propriety and feasibility of Appellants' arrangement was to 
be held, and the district court had the discretionary 
authority under Rule 5(a) and General Order 37 to require 
service of the motion only upon the petitioner of the 
arrangement. 

Furthermore, since this case involved a real 
property arrangement, service to all creditors would not 


be required. Sec. 472 unequivocably authorizes the district 


Sourt to refuse confirmation of an arrangement notwithstanding 
its acceptance by the requisite number of creditors. Gonzalez 
Hernandez v. Borgos (C.C.A. 1, 1965), 343 F.2d 802. Yet, the 
only purpose of the notice of the motion to the creditors 
would be to have them at the hearing to accept or refuse to 
accept the Appellants' arrangement. Because the only issue 
before the court was the arrangement itself--its feasibility 
and good faith, not the validity or invalidity of the creditors' 
Pibias (Transcript, p. 12-13)--and because under Sec. 472 the 
district court could overrule the creditors anyway, whether or 
not they were present at the hearing, service of the motion to 
dismiss to the other creditors in this case would have been 
superfluous. 

As to Rule 6(d), the Appellants. allege that the 
Appellees violated it when they failed to serve the motion 
and notice of hearing five days prior to the hearing date 
Bopthe actorney for petitioners except William S. Ellis, 
Be, (Opening Brief, p. 30). 

Appellees' motion and notice of hearing were served 
on the attorney coe petitioners except William S. Ellis, Jr. 
Smawon William S. Ellis, Jr., petitioner pro se, as listed on 


the Appellants' petition for a real property arrangement, on 


ao HO em 


BePriery 9, 1967, eight days prior to the February 17 hearing 
(R. 92-95). Appellees had no notice of the substitution of 
Seunse! for petitioners except William S. Ellis, Jr., which 
occurred on January 26, 1967 (R. 56-57). Although Appellees 
are grateful to Appellant Ellis for sending the motion and 
notice of the hearing to the substituted counsel on February 
13, Appellees must contend that (1) the loss of one day notice 
to the substituted counsel for petitioners except Mr. William 
S. Ellis, Jr. was not unduly prejudicial to the Appellants 
herein and (2) Appellants were afforded an. opportunity to 
be heard and defend in an orderly proceeding. 
Me wirreh Circuit Court of Appeals in Herron v. 
Pemeonm(c.A. 5, 1958), 255 F.2d era erecauk 
"Under Rule 6(d) appellant was entitled to 
five days notice of the hearing of a motion to 
dismiss. Rule 6(d) is not a hard and fast rule, 
however, and if it is shown that a party had 
actual notice and time to prepare to meet the 


questions raised by the motion of an adversary, 
RubewG(d) should not be applied." Ibid., 593. 


Seewalso Anderson vy. Brady (E.D. Ky., 1945), 
5 F.R.D. 85; Foley Lumber Industries, Inc. v. 


buckeye Cellulose Corporation (C.C.A. 5, 1961), 
Zoomed 697. 


The fact that certain district courts are permitted 
to revise the time for noticing motions adds weight to the 


position taken by the Fifth Circuit with regard to Rule 6(d), 


supra. In fact, some "local rules have reduced the lengemeor 
notice for certain motions, sometimes to less than 24 hours." 
MupnoOme sy Federal Practice, 2d ed., Sec. 6.10, P. 1495, 

In the instant case, the five-day notice period in 
Rule 6(d) should not be construed as being absolute, the 
violation of which would result in immediate, automatic 
dismissal of this case. Rather, the reasonable and proper 
construction of Rule 6(d) would be the Fifth Circuit view, 
to wit, whether or not Appellants had "actual notice and 
time to prepare to meet the questions" raised by Appellees' 
motion. 

Although the petitioners represented by the substi- 
tuted counsel did not obtain the full five-day notice period, 
co-petitioner William S. Ellis, Uigejeeppearing pro se, had 
about a week to prepare for the February 17 hearing. This 
fact is important because Appellant Ellis appeared to be the 
only one among the petitioners who had factual knowledge of 
the arrangement. At least, Appellant Ellis was the only 
petitioner who bothered to testify at the hearing to explain 
and support the arrangement (See Transcript). Yet, Ellis 
and the counsel for petitioners except Watittianes, Ellis, Jr. 


who had been served with Appellees' memorandum of authorities 


eri 


in support of their motion to dismiss, knew that the hearing 
would involve questions going to the propriety and feasibility 
of the arrangement. Since $717,000 worth of real property 

was at stake (R. 23), the lack of any testimony supporting 

the arrangement by any petitioner other than Ellis indicates 
that the other petitioners may not have had as comprehensive 
knowledge about the arrangement as Ellis. 

The meager knowledge of the arrangement on the part 
of the other petitioners was further evidenced at the hearing 
(Transcript, p. 11-12): 

The Court: "Before I do anything else, Mr. Tamura, 
you said that you had not had as much time as you 
desired, and you Peauea Me. Ellie in the motion for 
continuance. What have you to say on the matter of 
the motion to dismiss at this time?" 

Mr. Tamura: "On the matter of the motion to dismiss?" 
The Court: nyes" 

Mr. Tamura: "On the points raised in the memorandun, 
your honor?" 

The Court: "Yes. The key point that you recognize is 
that the debtor posed real property arrangements not 


proposed in good faith in that the complaint provides 


no adequate means of the execution of the arrangement." 
Mr. Tamura; 'I had a short conversation with Mr. Ellis 
prior to the hearing this afternoon and I asked him the 
specific question, How does he propose to effectuate 
_the execution or that some way there is a dissolution 
of the property now that it is before the Bankruptcy 
Court? And he informed me--and I believed him--that 
in his proposed arrangement--" (Emphasis Added) 
The Court: “Well, if you are going on his hearsay, let's 
Secerceout Of Mr. Ellis himself." 
Meeeeamura: "That is the only thing I have," 
Obviously, if the other petitioners had a firm knowledge of the 
arrangement, Counsel for petitioners except William S. Ellis, Jr. 
would have approached then, not Ellis. ‘However, based on the 
foregoing statements, particularly the emphasized phrase, Ellis 
seems to be the mastermind of the arrangement. 

Consider the following facts: (1) Ellis knew more 
about the arrangement than any other petitioner; (2) the 
Pepruary L7 hearing dealt solely with factual questions 
concerning the arrangement; and (3) Ellis had received more 
than a five-day notice prior to the hearing. Under these 


circumstances, Appellants were duly served with Appellees' 


motion and notice of the hearing. The facts clearly show thet 
en if counsel for petitioners except William S. Ellis, Jr. 
Pec had the fuil five-day notice instead of only four, the 
evidence presented at the hearing would not have varied 
Significantly. Hence, under Herron v. Herron, supra, the 
Appellants herein had had actual notice and time to prepare 
to meet the questions raised by Appellees' motion. 

Finally, Appellants were afforded the opportunity 
to be heard and defend in an orderly proceeding at the February 
17 hearing’ (See Transcript). The court appeared very solicitous 
of the Appellants because instead of dealing with the technical 
substantive issue regarding the ownership of real property by 
partnerships, it went into the merits of the arrangement with 
which the Appellants should have been very familiar. Further- 
more, all the court requested of the Appellants in order to 
grant their motion to continue the hearing on Appellees’ 
motion to dismiss was prima facie evidence of the reasonableness 
of the arrangement and of the necessity of a continuance 
Miranscript, p. 12-13). 

Pursuant to its request to Appellants, the court 
permitted Appellant Ellis to testify extensively. Throughout 
Said testimony, the court was in control of the proceedings 


and kept the questions from the various counsel present at 


the hearing as pertinent as possible. However, the court 
found that Appellants’ arrangement was not even slightly 
meritorious and had to deny Appellants! motion to continue 
and to grant Appellees' motion to dismiss (Transcript, 


pe 50-52). 


Peete District Court did not Abuse 
its Discretion in Denying Con- 


tinuance of the Hearing. 


As already noted, supra, the decision of the court 
in denying Appellants' motion to continue the hearing was 
based on its finding that a continuance would be unnecessary 
because the arrangement itself was not in the creditors' 
best interests. 

Appellant Ellis, the only petitioner to testify at 
the hearing and the mastermind of the arrangement, was given 
every opportunity to show that the arrangement was meritorious. 
He was not required to submit conclusive proof or even a pre- 
ponderance of evidence at the hearing that the arrangement 
could be executed, All the court Toned was prima facie 
evidence (Transcript, p. 12-13), and the Appellants failed 
to meet this reasonable requirement. 

Appellants claim that if the motion for a continuance 
was granted, the only prejudice to Appellees would be the loss 
of one of the counsel's time and plane fare from Maui to 
Honolulu (Opening Brief, p. 31). However, counsel for J-R-M 
Corporation and Myra Deane Charlton correctly showed that the 
injury to the Appellees would be substantially more serious. 

In the case of J-R-M Corporation and Myra Deane Charlton, 


Appellants had defaulted on a mortgage arrangement in 1961 


and they had not paid "a dime" to the mortgagees since then 
(Transcript, p. 6). This substantial monetary injury is 
equally applicable to Appellees Fusao and Kimiyo Yumen because 
Appellant Ellis admitted that they had not been paid any more 
than J-R-M Corporation and Myra Dean Charlton (Transcript, 
p. 10). There has also been considerable monetary injury to 
all creditors whose pending suits (R. 11-12) were stayed by 
the petition for a real property arrangement. Further con- 
tinuance of an unfair arrangement would serve to increase the 
monetary losses to Appellees herein and all other creditors. 
Finally, Appellants assert that their affidavits at 
R. 144-150 clearly prove that they did not have enough time to 
prepare for the hearing (Opening Belen: Pp. ol) This issue 
was disposed of in the previous section on due process where 
it was shown that the only question that was discussed at 
the hearing was the feasibility of the arrangement. This 
is a factual question, not a legal one, which should have been 
uppermost in Appellants’ mind when they drafted the arrangement 
and submitted it. Additional preparation would not seem 
mecessary to meet the objections posed by Appellees. 
On the other hand, if additional preparation was 


necessary, it would appear that the Appellants must have drafted 


the arrangement in a hurry without considering whether ox not 
it contained the means for its execution. It would also appear 
that Appellant Ellis had been negligent in not making time to 
prepare for the February 17 hearing on his arrangement since he 
had time to appear in another case in which he was only remotely 
connected one day before the hearing (Transcript, p. 13-15). 

Under these circumstances, Appellants would have 
submitted the arrangement solely as a delaying tactic and not 
shal Pood faith as required by Sec. 472(4). This situation 
would be reminiscent of-In Re Tinkoff (C.A. Zee 36), 65 F.2d 
BUD, in which the Second Circuit Court of Appeals found the 
debtor's arrangement not to be in good faith because, inter 
alia, her arrangement was "begun and ee eices to hinder and 
delay her creditors". Ibid., Be SUS). 

From the foregoing facts, the district court acted 
Within the scope of its discretionary authority. Faced with 
substantial injury to the creditors on the one hand, and a 
real property arrangement without adequate means for its 
execution on the other, the court was obligated to deny 
Appellants' motion to continue and grant Appellees’ motion 


to dismiss. 


IV. CONCLUSION 


Appellants herein did not file a petition to be 
adjudged a bankrupt MiEnineine terms Of Chapter bt to 7. 
Such action would result in the liquidation of their estate. 

Rather, Appellants filed a petition for a real 
property arrangement as provided by Chapter XII of the 
Bankruptcy Act. In this way, Appellants could retain 
possession of the real property which were being taken 
away or under threat of being taken away by mortgagees and 
eal owners of the property. 

However, Appellants' arrangement was found to be 
badly defective under the provisions of Chapter XII. It did 
not meet the requirements of Sec. 468 (acceptance by creditors), 
Sec. 461(11) (adequate protection of non-consenting creditors), 
and Sec. 472 (confirmation by the district court). Further- 
more, there were issues relating to jurisdiction and fraud 
involved in the arrangement. These gross defects indicate 
that the arrangement had been hastily put together, possibly 
for the sole purpose of delaying Appellants' secured creditors 
from obtaining relief in the state courts. 

The defects of the arrangement are determinations 


that have been shown to be adequately substantiated by the 


acts Of this case. As factual determinations, they should 
not be disturbed, "unless clearly wrong". Wayne United Ges 
Co. v. Owens-Illinois Glass Co. (C.A. 4, 1937), 91 F.2d e275 
831. See also the cases cited therein and those on pp. 3-4, 
Supra, supporting this proposition. 

The procedural objections made by Appellants must 
also be overruled because under the facts of the case they 
received adequate notice of the hearing and of the issues to 
be discussed at the hearing. They were given full opportunity 
to set forth the merits of their arrangement. 

In the final analysis, this Court is faced with 
debtors who have attempted to use the Bankruptcy Act to 
benefit themselves at the expense of their creditors. They 
want to hold on to the real eee but do not want to 
provide any consideration to their creditors for this 
speculative venture. The equitable principles governing a 
bankruptcy court found that the arrangement was unmeritorious, 
and Appellees respectfully request that this Court affirm the 
decision of the lower court. 

DATED; Wailuku, Maui, Hawaii, this 14th day of 


September, 1968. 
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